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CURRENT TOPICS 


No Damages for Loss of Power to Provide for 
Dependants 


In Harris v. Brights Asphalt Contractors |1953) 1 Q.B. 617, 
SLADE, J., held, among other things, that in an assessment 
of damages for loss of expectation of life there is no room for 
the inclusion of a separate figure to represent the net earnings 
which might have accrued to the injured person during the 
period by which his life has been prospectively cut short. 
For that finding there seems direct support in the cryptogram 
of Viscount Simon, L.C., in Benham v. Gambling (1941) 
AC. 157: ‘‘ The damages are in respect of loss of life, not loss 
of future pecuniary prospects.’’ The principles embodied 
in that same speech of the Lord Chancellor have now led the 
Court of Appeal, reversing DEVLIN, J., to reject a claim 
somewhat similar in effect but made on different grounds. 
The learned judge had awarded the plaintiff in Richards v. 
Highway Ironfounders (West Bromwich), Ltd. [1955] 1 W.L.R. 
1049 ; ante, p. 580, a sum of £1,000 under the head of compensa- 
tion for the loss of the prospect of making provision for his 
wife and family, calculating the sum, it appears, by considering 
what the plaintiff might have earned during the lost years 
over and above what he might have spent. Sir RAYMOND 
EVERSHED, M.R., observed that if a man is prevented from 
making provision on his death for someone else it is not the 
man himself who materially suffers. Although, where death 
resulting from an accident is delayed, a claim by the relatives 
under the Fatal Accidents Acts may be thereby barred 
(cf. Williams v. Mersey Docks & Harbour Board {1905} 
1 K.B. 804), that did not justify, in his lordship’s opinion, 
the creation of a head of claim which he could not think had 
any logical and sensible foundation, at any rate when it came 
to estimating the money’s worth to the man himself at the 
time of the accident. 


Maritime Law Reform 


WE are indebted to the Financial Times of 29th August 
for some advance information as to the programme for the 
Madrid Conference of the Comité Maritime International, 
which is to be held in Madrid from 18th-24th September. 
A marine insurance correspondent writes that it is expected 
that seventeen countries besides Great Britain, seven of the 
Dominions and over forty British Colonies, Protectorates 
and Trust Territories will be represented. The British 
delegation will represent the judiciary, shipping and mercantile 
interests and marine insurance. The following matters are 
on the agenda: (1) a project for an international convention 
on limitation of shipowners’ liabilities which it is intended 
shall be substituted for the convention on this matter adopted 
in 1924; (2) a project for an international convention on 
the transport of passengers ; (3) a project for an international 
convention relating to stowaways; and (4) the position of 
Marginal clauses inserted in bills of lading (connaissements). 
The Comité was founded in 1897, and amongst its achievements 
are the 1910 Conventions on Collision and Salvage, the 1924 
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Conventions on Bills of Lading (Hague Rules) and on Ship- 
owners’ Liabilities, the 1926 Conventions on Maritime 
Mortgages and Liens, the 1949 Revision of the York-Antwerp 
Rules and the 1951 Convention on the Arrest of Ships. 


Suppressors 


TELEVISION is still new enough to make its full impact on 
the law hard to forecast. The Wireless Telegraphy (Control 
of Interference from Electric Motors) Regulations, 1955, 
which came into force on Ist September, are, in effect, a 
pioneering attempt to control what may be, notwithstanding 
the present pessimistic forecasts of experts, a passing phase 
of television. Much of the interference with the picture on 
the television screen comes from the use of domestic 
appliances such as hair driers, vacuum cleaners, sewing 
machines, electric drills and refrigerators. The regulations 
deal with small electric motors of one horse power, which 
are considered to be the principal cause of interference. 
No one is obliged to fit a suppressor until asked to do so 
by the Post Office. The request, according to an official 
announcement last week, will come from a Post Office 
engineer, travelling in a green van, and carrying an official 
identity card. It is to be hoped that the power to make 
requests will be exercised very carefully. There is much to 
be said for the view that the maxim sic utere tuo ut alienum 
non laedas does not include an obligation to go to consider- 
able expense to further your neighbour’s enjoyment. If 
requests are freely made, one can foresee some interesting 
arguments ensuing in the magistrates’ courts. 
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Town and Country Planning Acts, 1947 and 1954: 
Revised Grants 

CLERKS of local authorities in England and Wales have 
now received an Explanatory Memorandum on the Revised 
System of Exchequer Grants to Local Authorities under the 
Town and Country Planning Acts, 1947 and 1954 (H.M. 
Stationery Office, 9d.). The regulations are to follow as soon 
as possible. The revised system has effect from Ist April, 
1955, and the explanatory memorandum contains provisions 
governing the transition from the scheme previously in force, 
The attention of authorities is invited particularly to the 
suggestion that the statements that will be required to make 
a smooth transition should be prepared and submitted to 
the Ministry in advance of grant claims for 1955-56. 


Slum Clearance 

Tue National Housing and Town Planning Council recently 
published the results of a survey taken of 460 housing 
authorities in England and Wales. It showed that, of 
5,350,534 houses, 198,083 are totally unfit for habitation 
and 92,247 are “ suitable for deferred demolition ’’ (patching), 
The remainder, 259,204, it is thought, could be made fit for 
a while but should ultimately be demolished. In a circular 
to be sent to all housing authorities, the council states that 
the Government’s recently announced target ‘to clear 
200,000 people every year from the slums in Britain’’ is 
inadequate, being barely sufficient to dispose of present unfit 
houses in twenty years, and presumably making no provision 
for the replacement of dwellings which will become unfit in 
the normal effluxion of time. 


JURISDICTION OVER INFANTS: A STATUTORY 
RESTRICTION 


OnE of the legal anomalies at which W. S. Gilbert and others 
loved to poke their fun was the position of wards of court. 
An infant over whose movements or proprietary assets some 
relative or other well-intentioned person thought that some 
control was desirable could formerly, by a variety of 
manceuvres, be subjected to the exercise during what re- 
mained of his minority of that special care and protection 
(over and above its ordinary solicitude for the welfare of 
the young) which the Chancery court extended to its wards. 
The manceuvre could be as simple as the execution of an 
inexpensive settlement on the child followed by a summons 
for administration of the trusts; the control which auto- 
matically ensued was concerned with custody, control, 
access, education, marriage, the institution of legal proceedings 
and, potentially, any incident of existence which affected 
the infant’s upbringing and welfare. In particular, as came 
to be well known, a ward could not be taken out of the 
jurisdiction of the court without the court’s leave. So long 
ago as 1804 Eldon, L.C., issued an injunction restraining 
a father from taking his child out of the kingdom notwith- 
standing that the mother’s claim to custody did not commend 
itself to the court (De Manneville v. De Manneville (1804), 
10 Ves. 52. 


We have used a past tense in the preceding paragraph 
not as indicating that the stringency of control over wards 
is in any way relaxed in the modern practice of the Chancery 
Division. What we think worth emphasising, and the 
recent decision of Roxburgh, J., in Re E (an Infant) [1955] 
3 All E.R. 174 in itself underlines it, is that the former 
fortuitous method of invoking that protection will no longer 


serve. For one of a collection of improvements in family 
law introduced by the Law Reform (Miscellaneous Provisions) 
Act, 1949, prescribed (s. 9) a specific procedure for the 
initiation of wardship, and laid it down that no infant should 
be made a ward of court otherwise than by virtue of an 
order to that effect. Rules of court were authorised, and 
subsequently made as R.S.C., Ord. 54P, to regulate the 
procedure ; and the opportunity was also taken to provide 
for an order terminating the wardship (s. 9 (3)), which under 
the old system endured until majority though all occasion 
for protection and control might have passed. 

Apart from this preliminary question of the due cqn- 
stitution of the infant subject as a ward of court, there is no 
doubt that the old power of the court to prevent its removal 
abroad is still effective. And by necessary implication the 
court may permit such removal in circumstances and on 
terms which it approves. The terms normally include the 
exaction, from the person desiring the removal, of an under- 
taking to return the child to the jurisdiction within a fixed 
time, or forthwith upon being ordered so to do. 


To secure the court’s permission for an infant in London 
to go to Israel for a holiday was substantially the purpose 
of the recent application before Roxburgh, J., with this 
modification, that as the mother, in whose custody the child 
had been placed by the result of some proceedings in Canada, 
objected to the proposed visit, the order sought was an 
order directed to the mother obliging her to permit it. The 
child being in London and the mother domiciled in England, 
the learned judge had not the slightest doubt that he had 
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jurisdiction to deal with the matter if his jurisdiction were 
properly invoked. 

How was this matter brought before the judge in the 
articular case? By means of an originating summons 
under the Guardianship of Infants Acts, 1886 and 1925, 
and intituled solely in the matter of the infant and of those 
Acts. Those Acts give the High Court, the county court 
and, since 1925, magistrates’ courts power to make on the 
application of the mother of an infant such order as the court 
thinks fit regarding the custody of the infant and the right of 
access thereto of either parent. As a footnote in the All 
England report reminds us, s. 16 of the Administration of 
Justice Act, 1928, confers a corresponding right of application 
upon the father, and it was the father who applied in the 
present case, the respondents being the mother and the 
infant. 

In these circumstances the first question Roxburgh, J., 
put himself was whether the order which was sought could 
be said to be one relating to custody or the right of access. 
He concluded that it could not. There was no dispute as 
to access ; what was in issue was the country in which the 
infant was to be for the time being. 


His lordship then turned to consider the inherent juris- 
diction of the Court of Chancery in regard to infants. 
Vaisey, J., in Re X’s Settlement [1944] Ch. 44 had explained 
this as being exercised for and on behalf of the Sovereign as 
parens patriae. But extra-statutory though its origin may 
be, the jurisdiction was undoubtedly, in the view of 
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Roxburgh, J., restricted by s. 9 of the Law Reform (Mis- 
cellaneous Provisions) Act, 1949. That section, the learned 
judge held, involved that the court is not now entitled to 
exercise its inherent powers over infants except in relation 
to a person who has been made a ward of court pursuant to 
the section. 

J., did not ask that the 
infant be made a ward, nor was it intituled in the matter of 
the Act of 1949, and therefore it did not comply with the 
rules made under the Act. The result was that the summons 
could not be read as an application in due form to make the 
infant a ward of court, and there was no basis for the exercise 
of the inherent jurisdiction. The learned judge pointed 
out that it would be possible for the father to take out a 
summons in the appropriate terms in the Chancery action to 
which he and the infant were both parties. However, 
the summons as it stood was not in accordance with Ord. 54 P. 
A short examination of the rules in that order led his lordship 
to the conclusion that compliance with them was not a mere 
technicality. It was essential that people should know at 
any moment whether a person was or was not a ward of 
court. 


The summons before Roxburgh, J., 


On this last point it will be recalled that a register of wards 
is maintained in Room 1714 at the Royal Courts of Justice. 
The leave of the Chief Chancery Master is required before the 
register is inspected, but it is understood that an enquirer 
will be informed whether or not a particular infant he names 
is registered as a ward. J.F. J. 


SOME BANKRUPTCY DECISIONS OF 1954-55 


Ir the law of bankruptcy has not suffered any startling 
modifications as a result of decisions in the courts during the 
legal year which has just ended, it has not been for want of 
trying by appellants. An outstanding example of this was the 
gallant but unsuccessful attempt on behalf of a debtor in 
Re Fletcher [1955] 3 W.L.R. 172; ante, p. 452, to show that 
tr. 219 of the Bankruptcy Rules, 1952, was ultra vires the 
rule-making power contained in s. 132 of the Bankruptcy Act, 
1914. The careful and thorough judgment of the Master of 
the Rolls shows the variety and the scope of the arguments 
employed by both sides. The only possible criticism of the 
judgment is that he spoke of “‘ the vires of the rules’’ when 
it was obviously the ‘‘ vires ’’ set out in the Act which were 
under examination. 


The debtor appealed against an order of adjudication which 
had been made against him by the registrar on the application 
of the official receiver. Before the order an adjourned meeting 
of creditors had resolved “‘ that the debtor be not adjudged 
bankrupt but that the meeting be adjourned for three months 
to enable such proceedings to be taken as may be advised 
after further consideration by counsel of the matters referred 
to at this meeting.’’ It was argued on the debtor’s behalf that 
t. 219, which empowers the registrar to make an order of 
adjudication on the application of the official receiver or any 
interested person, ‘‘ where a composition or scheme is not 
accepted by the creditors at the first meeting or at one 
adjournment thereof,” was ultra vires, in view of the proviso to 
the rule-making power in s. 132—‘‘ provided that the general 
tules so made shall not extend the jurisdiction of the court.” 


The Master of the Rolls did not treat it as an easy matter 
to decide, although eventually the court unanimously agreed 
that whatever the position might be if s. 132 had stood alone, 
s. 168 (3) of the 1914 Act authorised the continuance in force 


of all the rules in force at the commencement of the Act 
including the predecessor of r. 219, r. 192 of the rules under 
the 1883 Act, which was in identical terms with r. 219. In 
answer to the argument that this begged the question, 
Evershed, M.R., said that Parliament must be taken to have 
intended a reference to the code of rules, which had been 
long accepted and established as effectually ‘“‘in force,” 
and to have taken notice of Re de la Porte {1915} 
1 H.B.R. 98, in which the rule had in fact been enforced. 
All the judges held that the new rule must be treated as 
having been validly made, because it was in identical terms 
with r. 192, which derived its validity from s. 168 (3). 
Romer, L.J., thought that the words “ jurisdiction of the 
court ’’’ in s. 132 (1) must cover that which Parliament had 
treated as part of its jurisdiction, and therefore r. 219 did not 
extend the court’s jurisdiction, and was not ultra vires. 


The hazards of the case, if this argument had not succeeded, 
may be measured by Evershed, M.R.’s remark that if the 
bankruptcy law had been enacted in 1953 for the first time 
and the present rules promulgated in 1954 for the first time, 
it would have been difficult to contend successfully that the 
rule was not ultra vires, apart from the argument based on the 
rules having been placed before Parliament, as prescribed 
by s. 132 (2). 

In view of the decision, all the other arguments raised and 
considered have become academic, but the judgment of the 
Master of the Rolls, which necessarily dealt with them, is a 
model of the correct approach to the more difficult problems 
under the Bankruptcy Act and Rules. He began with a 
short reference to the history of our bankruptcy jurisdiction, 
which in fact goes back to 34 and 35 Hen. VIII, c. 4. The 
Bankruptcy Act, 1869, gave a power of adjudication where 
an act of bankruptcy was proved, and the receiving order was 
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first introduced by the Act of 1883 in order, as Evershed, M.R., 
said, ‘‘to give to the creditors an opportunity of deciding 
whether, as an alternative to adjudication, they would be 
prepared to accept a proposal for composition or scheme of 
arrangement.’ The operation of the receiving order was 
intended, he said, to be of strictly limited duration, and he 
quoted from the judgment of Cozens-Hardy, M.R., in Re de la 
Porte [1915] 1 H.B.R. 98: ‘‘ The view of the legislature is 
that under ordinary circumstances, unless a scheme is accepted 
either at the first meeting or at one adjournment thereof, 
then on the application of the official receiver the debtor may 
be adjudicated bankrupt.” 

It was contended on the debtor’s behalf that since a 
resolution had been passed, and no examination of the 
debtor had yet taken place, the case was outside the purview 
of s. 18. The answer to that was contained in the words of 
Cozens-Hardy, M.R., in Re de la Porte, supra: “ The 
legislature does not think that it is desirable that there 
should be a large class or a small class of men against whom 
a receiving order has been made and who occupy that peculiar 
status for an indefinite time.’ 

It was argued that the court should construe a statute so 
as to make it conform to long-established and well-accepted 
bankruptcy practice, but beyond an_ obvious leaning 
towards a decision which could approve settled practice, 
Evershed, M.R., found it unnecessary to express any decided 
opinion on this matter, having regard to s. 168 (3). 

If not quite so difficult, at least as important from the 
point of view of a profession dependent for its living on costs, 
was the point involved in Re a Debtor (No. 757 of 1954) 
1955) 2 All E.R. 65, in which the meaning of “ extortion ”’ 
was considered by the Court of Appeal. ‘‘ Extortion ’’ has 
become one of those words which has a fairly plain meaning 
in everyday speech and writing, but has sometimes been 
thought, so far as bankruptcy law is concerned, to be a word 
with a strictly technical meaning. Evershed, M.R., expressed 
the strong opinion in the recent case that the word had no 
special significance in bankruptcy law other than its plain 
and ordinary meaning. There has recently been some 
correspondence in The Times on the use of language as signals. 
To solicitors, the word, if not a red rag to a bull, is certainly 
a red light in bankruptcy practice. Re a Debtor shows that 
as a danger signal it is not always correctly raised. It makes 
it clear, if it has not hitherto been clear, that its use as a signal 
will not be extended beyond the limits laid down in the 
leading authority of Re Bebro [1900] 2 0.B. 316, in which 
Sir Richard Webster, M.R., followed the view of Fry, L.J., 
in Re Atkinson (1892), 9 Morr. 193, at p. 196, where he said : 
“In my opinion, the moment the court sees the petition is 
made a means of extorting money, a petitioner should not be 
able to get a receiving order . . . the court must be satisfied 
that the bankruptcy proceedings have been used to extort 
or get from the debtor a larger amount than the creditor 
could have lawfully received by means of the proceedings . . 
If the process of the court has been used improperly, that is 
enough to vitiate the arrangement.” 

A good example of the danger to be guarded against by 
solicitors occurred in Re a Debtor (No. 883 of 1927) [1928] 
Ch. 199, in which a creditor’s solicitors, having recovered 
judgment against a debtor, who, incidentally, was an articled 
clerk to a firm of solicitors and whose career was therefore in 
danger, wrote to the debtor that the creditor would agree to 
adjournment or withdrawal of the petition only on terms 
including that the debtor should pay, in addition to the 
amount of the judgment debt and interest, the difference 
between the creditor’s solicitor and own client costs and the 


SOLICITORS’ 


JOURNAL September 10, 1955 


party and party costs obtained on the judgment, and als 
the solicitor and client costs incurred by the creditor in ap 
action against a third party. The court, in Re a Debt 
(No. 757 of 1954), repudiated the argument that the 1928 cay 
decided that the obtaining of a promise by a debtor to pay 
solicitor and client costs as a term of acceptance of the debt 
by instalments or otherwise than in strict accordance with 
the terms of the judgment, was ipso facto extortion within 
the meaning of bankruptcy law. 

In Re a Debtor (No. 757 of 1954) [1955] 2 All E.R. 65, the 
debtor called on the creditor’s solicitors, after the service on 
him of a specially indorsed writ for £800 and costs. He 
admitted owing £40 in addition to the £800, and offered to pay 
£840 by instalments. He was told that he might also be 
required to pay the costs incurred by the petitioning creditor 
over the matter. The debtor at once expressed himself as 
willing to do so. These proposals were put into writing by 
the debtor, including proposals as to an arrangement for 
payment direct to the petitioning creditor’s solicitors of 
certain sums due to the debtor from a company which owed 
him money. He sent the written proposals to the petitioning 
creditor’s solicitors, but without certain documents, which he 
had been asked to produce, the object of which was to secure 
due payment direct to the petitioning creditor’s solicitors of 
the sums said by the debtor to be due to him from the 
company. The petitioning creditor’s solicitors issued a 
summons for judgment, and on the same day they wrote to 
the debtor that if reasonable proposals were forthcoming 
after judgment by which the judgment would be satisfied 
without recourse to bankruptcy proceedings, they would 
take instructions thereon. They asked for certain documents, 
including an intimation by the company of its willingness to 
assign to the creditor or his solicitors a certain agreement 
“until such time as your indebtedness to Messrs. I. A. 
Dumont, Ltd. (together with all costs on a solicitor and own 
client basis) have been satisfied.” They warned him that 
there was very little time available, as they had instructions 
to issue a bankruptcy notice as soon as judgment had been 
obtained. During subsequent negotiations between the 
petitioning creditor’s and the debtor’s solicitors no objection 
was taken as to the propriety of a sum of 20 guineas named as a 
figure for solicitor and own client costs. The debtor's 
solicitors did, however, point out that the order for judgment 
was for £800 only’and for {12 5s. costs. A receiving order was 
later made on failure to comply with a bankruptcy notice 
based on the judgment debt, including costs, of £812 5s. 


The court held that there had been no extortion, but the 
following passage in the judgment of Evershed, M.R. is 
important to solicitors: ‘‘ No doubt, where a creditor has, 
for example, agreed to accept payment of his debt in instal- 
ments, a sudden demand on his part for his solicitor and 
client costs over and above his ordinary party and party 
costs is very likely to be regarded with great suspicion where 
the threat of bankruptcy is present. Re a Judgment Summons 
(No. 25 of 1952) [1953] Ch. 195 was such a case, though this 
court, in fact, deliberately expressed no view on that par- 
ticular matter. And any demand by a creditor to be paid 
a full indemnity as to costs over and above his ordinary party 
and party costs is very likely to be regarded with great 
suspicion where the threat of bankruptcy is present.’”’ His 
lordship went on to say that it was perfectly proper to make 
terms before the commencement or threat of bankruptcy 
proceedings including a promise to pay costs incurred. 

It must be emphasised that, although the court held that 
there was no hard and fast rule that an arrangement 
after the institution or under the shadow of bankruptcy 
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proceedings whereby the creditor is to get more than he could 
have recovered at law (e.g., solicitor and own client costs on 
a judgment), at the time of the threat or commencement of 
bankruptcy proceedings, amounts to extortion, there is no 
rule that it may not. If it is accompanied by mala fides or 
oppression, it is clear from the judgment that the court can 
hold that extortion has occurred, so as to disqualify the 
creditor thereafter from invoking the court’s jurisdiction by 
means of a petition based on the debt so tainted. The real 
question always boils down to whether the creditor has used 
or threatened to use bankruptcy proceedings oppressively, 
for example, as Evershed, M.R., said, to obtain an advantage 
for the creditor properly attributable to the use of the threat, 
and it is a question of fact. The vital point of fact in the 
case, as the court held, was that the debtor’s promise to pay 
solicitor and client costs if required was given at a time when 
bankruptcy proceedings had not been mentioned. The 
reference to bankruptcy in the letter written on the day the 
summons for judgment was issued was held to do no more 
than to indicate urgency. After the promise to pay the costs, 
that promise, the court held, played no further significant 
part in the proceedings, at least if judged from the viewpoint 
of possible extortion by the creditor. The question of faci, 
one gathers from the judgment, will in such cases be linked 
with the question whether the demand for solicitor and client 
costs is made under the shadow or threat of bankruptcy 
proceedings. If that is so, as Evershed, M.R., said, even 
though the promise to pay is apparently given in consideration 
of some concession to the debtor, the court will easily and 
readily attribute it to the threat without which the promise 
would never have been given. 

Another case in which the meaning of a word was put in 
question was Re Joyce [1955| 1 W.L.R. 800; ante, p. 489. 
A former sol'citor’s managing clerk was granted an order of 
discharge from bankruptcy subject to a suspension for two 
years. The order recited that the debtor had forged a 
document and had been guilty of misconduct in his dealings 
with the affairs of three companies. He applied for a certificate 
of misfortune under s. 32 (2) () of the Bankruptcy Act, 1883, 
which enables the court to grant a discharge “‘ with a certificate 
to the effect that his bankruptcy was caused by misfortune 
without any misconduct on his part.’’ The effect is to remove 
the bankrupt’s statutory disqualifications. The registrar 
refused a certificate of misfortune and the Court of Appeal 
held he was clearly right in so doing. Evershed, M.R., 
followed precedent in refusing to define ‘ misfortune,’’ as 
previous judges had said that it was impossible to attach to 
it an exhaustive definition. However, as it had been held in 
Re Boulton Bros. & Co. [1927) 1 Ch. 79, 89, that the word must 
be considered in relation to the removal of a statutory 
disqualification, and the debtor’s misconduct in the present 
case was Clearly connected with the bankruptcy, the registrar 
was held to be right in refusing a certificate. On the appropri- 
ate procedure the court observed that the only intimation 
was in s. 26 (4) of the 1914 Act as well as in s. 32 of the 
1883 Act, that “a refusal to grant a certificate shall be 
subject toappeal.’’ There was nothing, as both Evershed, M.R., 
and Jenkins, L.J., observed, to show that the court might 
not grant it on its own motion. In the ordinary case, 
Evershed, M.R., said, the debtor would apply for his discharge 
and at the same time would ask for a certificate, but there 
had been cases where a later substantive application had 
been made. The right procedure for appealing was to do so 
by way of a notice of appeal inter partes served on the trustee. 
Evershed, M.R., asked, without answering: ‘‘ What of the 
security which a debtor, on making such an appeal, has 
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normally to give? ’’ In fact, the appeal had been treated as 
ex parte, and adjourned to enable the official receiver to be 
represented. Presumably this is the last time that this 
procedure is to be permitted. 

Two more cases involving solicitors’ costs deserve considera- 
tion. In one, Re Porter (1954) 1 W.L.R. 1133; 98 Sor. J 
574, the Board of Trade moved the court to review both a 
county court registrar’s and the taxing master’s taxation of a 
petitioning debtor's solicitor’s bill of costs. The assets had 
been certified in writing by the trustee in bankruptcy as 
likely to exceed £100 but not £200. The case was not dealt 
with as a summary case under s. 129 of the Bankruptcy 
Act, 1914, and, as this was so, the registrar dealt with the 
bill on the basis that items 3 to 11 of Pt. I and item 1 of 
Pt. IV of App. II to the Bankruptcy Rules were applicable 
The Board of Trade could not and did not disagree with this, 
but they disagreed with the registrar’s allowing the costs at 
£22 18s., i.e., full costs under App. II of an ordinary debtor's 
petition (including disbursements and payment for allocatur), 
contending that under r. 100 (1) (proviso) only three-fifths 
of those costs ought to be allowed. The Chief Bankruptcy 
Taxation Master reviewed the bill, and allowed it at {4 13s. 4d., 
applying items 1 and 2 of Pt. I of App. II, stating that in 
the High Court the practice had always been to read App. II 
as a continuing scale, and therefore, in such a case as the 
present, where the assets were so small, to pay strict attention 
to the trustee’s certificate of value and to allow the amounts 
set out in items 1 and 2, as if the case were a summary one. 
Danckwerts, J., held that the taxing master’s review was not in 
accordance with the proviso to r. 100 (1) of the Bankruptcy 
Rules, 1952, that items 1 and 2 were not appropriate as the case 
was not asummary one, and that the original taxation taxed the 
items correctly, but that there should have been a deduction, 
which was not made. Having increased the sum of the items by 
50 per cent. allowable under r. 100 (2) the proviso to r. 100 (1) 
must be applied, andtwo-fifths must be deducted from the total. 
The practice of the High Court Taxing Office was thus reversed, 
and the amount allowed was {7 7s. 7d. As it was a matter of 
principleon which the Board of Trade wished to have a direction 
for future cases, it did not ask for costs. The respondent’s 
solicitors did not appear in the High Court. 

The other case on costs was unusual. In Re a Debtor 
(No. 20 of 1953) [1954] 1 W.L.R. 1190; 98 Sor. J. 589, the 
Court of Appeal allowed an appeal from the Divisional Court, 
which had dismissed an appeal from a receiving order made 
in a county court. The bankruptcy notice on which the 
petition had been based was for a judgment debt of. £200, 
the costs not having then been taxed. The costs were later 
taxed at {226 9s. 9d., and the subsequent bankruptcy petition, 
stating the debt on the judgment to be £426 9s. 9d., was 
adjourned pending an appeal by the debtor from the decision 
in the Queen’s Bench action. On that appeal being heard, 
the damages were reduced to £25, but the award of costs 
was not disturbed save that the debtor was allowed to set 
off half of his costs in the Court of Appeal. The petition 
was then restored, and a receiving order was made, on the 
ground that the costs to be taxed in favour of the debtor, 
when taxed, would not reduce the petitioning creditor’s debt 
below £50, and that there was therefore a good petitioning 
creditor’s debt. With regard to the arguments which failed 
in the Court of Appeal, it is sufficient to say, as Jenkins, L.J., 
is quoted in the Master of the Rolls’ judgment as having 
said in the course of the argument, that at each stage of the 
proceedings one should take the facts as one found them. 
The point on which the debtor succeeded was that the petition 
stated the debt to be £426-odd, including £226-odd for costs. 

3 








622 [Vol. 99] THE 


But these costs were not taxed and the figure not ascertained 
until two weeks after the date of the alleged act of bankruptcy. 
The petitioning creditor had therefore not established that 
the debt on which his petition was founded was a debt 
presently payable and available to the petitioning creditor 
at the date of the act of bankruptcy. This was because the 
facts must be treated as they were at each stage of the 
proceedings and the common law of bankruptcy required that 
the petitioning creditor’s debt must be shown to have existed 
and to have had the necessary character and quality stated in 
s. 4 of the Bankruptcy Act, 1914, at the date of the act of 
bankruptcy as well as at the date of the presentation of the 
petition. Under s. 4 (1) (6) the debt must, when the petition 
is presented, be a liquidated sum, payable either immediately 
or at some certain future time. The court followed the decision 
in Re Debtors (No.669 of 1926) |1927| 1Ch.19 that the debt must 
be a liquidated sum at the date of the act of bankruptcy. 


Another important decision was Re Baker |1954) 1 W.L.R. 
1144; 98 Sov. J. 574, in which it was held that a rate payable 
to a waterworks company is not within the phrase “all 
parochial or other local rates ’’ in s. 33 (1) (@) of the Bankruptcy 
\ct, 1914, and therefore is not, in the distribution of a 
bankrupt’s property, a debt to be paid in priority to all other 
debts, although in the Acts governing the supply of water, 
the charge for the supply was called “* the rate.’’ The decision 

is based on dicta of Lord Alverstone, C.J., and Henn 

ilins, M.R., in Northampton Corporation v. Ellen |1904 
1 K.B. 299, in which they said that the charge for water 
as not properly described as a rate, the loss of it not being, 
an equal rate for all ratepayers. The 
in s. 3 of the Waterworks Clauses 


like a pool rate, ai 


defi ation of a ‘‘ water rate”’ 
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Act, 1847, also showed that it was payment for the supply of a 
commodity. The court further pointed out that a rate payable 
by consumers for the supply of water was expressly excluded 
from the definition of “‘rate’’ in s. 68 of the Rating and 
Valuation Act, 1925. What the Legislature had in mind in 
s. 33 (1) (a) was local and national taxation, and that excluded 
completely the idea of payments for the supply of water. 

To complete an account of the important bankruptcy cases 
decided in the past legal year, reference should be made to 
Re Crossley (1954) 1 W.L.R. 1353 ; 98 Sor. J. 768, in which 
it was held that it was not a proper exercise of the High Court's 
discretion under r. 21 of the Bankruptcy Rules, 1952, to order 
a transfer of bankruptcy proceedings to the High Court to 
do so on the ground that the applicant, the petitioning creditor, 
was unable to provide out of her own pocket the indemnity 
required by the trustee in respect of costs, and possibly adverse 
costs, of proceedings which the petitioning creditor wished 
the trustee to take to avoid certain conveyances, and that 
she had obtained a civil aid certificate to take such proceedings 
in the High Court in the name of the trustee. As legal aid 
was not available in the county court it was held not to be a 
proper exercise of the discretion to order a transfer so that 
legal aid should be available. In any case, the only proper 
certificate under the Legal Aid and Advice Act, 1949, would 
be in the name of the trustee, which had not been done. In 
law, she could not be the applicant, although the court agreed 
that she would be in substance the applicant. The court also 
referred to R. v. Manchester Legal Aid Committee {1952 
2 Q.B. 413, 423, where it was pointed out that there were 
no specific provisions dealing with the position of a trustee 
in bankruptcy in relation to the income test. “XYZ” 


REPORT OF THE ROYAL COMMISSION ON TAXATION 
OF INCOME~—III 


THE nature of the problem of the taxation of unincorporated 
businesses is stated in this way in the report : If an individual 
carries on a trade or profession the profits from it are taxed 
at the progressive rates applicable to personal income. If 
individuals carry on a trade or profession in partnership, 
each partner’s share of the profits made is taxed on a similar 
basis. In either case, no allowance is made in the assessment 
or in the rate charged if only a part of the whole profits made 
is withdrawn for the personal use of the proprietor or partner 
while the balance is retained for the service or expansion of the 
business. The Commission were urged by several representa- 
tive bodies to recommend the adoption of some scheme which 
in one form or another would allow reserves to be accumulated 
out of profits without coming under the full impact of personal 
taxation. 


Suggestions of this kind, the report continues, are familiar 
to-day. They are essentially the product of current conditions 
and the high rates of personal taxation. It is no matter for 
wonder, in the Commission’s view, that these conditions are 
the cause of grave anxiety to those interested in the future of 
certain callings and professions which are habitually conducted 
by individuals or in the partnership form, and the Commission 
have no intention of dismissing their anxieties as ill-founded. 
But it is necessary, in their view, to begin with the recognition 
that, so far as the tax system is concerned, every proposal 
on these lines is essentially a proposal that the system should 
discriminate in favour of a person who derives taxable income 


from the direct conduct of a trade or profession as against 
persons who derive taxable income from other sources; 
for such proposals lift the burden of tax which is prima facie 
chargeable upon his income as it arises so as to allow him to 
make a certain volume of untaxed savings by way of reserve 
in his business, and even if the proposals envisage that the 
tax forgone will be recovered in some later year when the 
accumulation is withdrawn, the mere deferment of tax for a 
number of years is a positive tax preference. Generally 
speaking, therefore, in the Commission’s view, equity between 
taxpayers conflicts with all such proposals. 

The general purport of the argument presented to the 
Commission for some relaxation was this: a corporation can 
accumulate reserves in its business without having to pay 
more than income tax at the standard rate and profits tax on 
its profits. On the other hand, the individual or partnership 
which is not incorporated can only accumulate what is left 
after payment of income tax and sur-tax on the profits as they 
arise. Nowadays, the junior partner needs to draw all his 
profits after taxation for his own living expenses and he is 
unable to accumulate out of profits any reserves for the 
capital needs of his firm. 

Two detailed schemes for the relief of the situation of the 
unincorporated business were put before the Commission 
by the Association of British Chambers of Commerce and by 
The Law Society respectively. The main line of the former 
proposal was that an unincorporated firm should have an 
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option to be treated as a “ registered business firm,’’ and, 
if it was so registered, profits reinvested in the business 
should be immune from sur-tax; withdrawals of retained 
profits on death or retirement or transfer of a share of capital 
would attract sur-tax at that date. The Law Society, on 
the other hand, advocated a scheme which required the waiving 
of sur-tax and the deferment of income tax on so much of the 
profits of a firm as were retained undrawn in a separate 
“capital replacement fund account ’’ or used to finance the 
firm’s practice ; once any part of these reserves was drawn 
out by a partner on death or retirement or dissolution income 
tax would become exigible at the standard rate current at the 
time. This scheme involved two further conditions: that 
there should be provisions for regulating the amount of profits 
which could be placed to reserve in this way, and that there 
should be no charge for sur-tax upon the share of retained 
profits as and when it came to be withdrawn by a partner. 

The Commission express the view that no help can be got in 
the search for a satisfactory principle to support schemes of 
this nature from a general comparison between the respective 
situations of the unincorporated and the incorporated business : 
the taxation of corporate and unincorporated enterprises 
lies in different fields, as shown, e.g., by the liability of the 
incorporated business to profits tax. Nor, the Commission 
think, is it satisfactory to invoke in this connection the idea 
that a business is in some sense an entity distinct from its 
proprietor and that for this reason taxation can distinguish 
reserves properly made for the needs of his business from other 
savings that he makes outside it; an argument on these 
lines, they think, merely obscures the fact that a partner in a 
business cannot save for the business without saving for himself 
at the same time. Nevertheless, there was one section of the 
tax code in which special provision was made for relieving 
from sur-tax the reserves of unincorporated businesses, the 
provision for the “‘ special reserve funds ’’ of Lloyd’s under- 
writers originally introduced by the Finance Act, 1949. 
As this scheme had, naturally enough, been claimed as a 
precedent by other taxpayers, the Commission examined it 
and there is a full statement of its working in the report. 

The conclusion of the Commission on this scheme is that 
its introduction and maintenance depended essentially on 
these factors: (1) the business of Lloyd’s is exposed to 
sudden heavy losses and claims may take years to settle, and 
large reserves are therefore necessary; (2) the business is 
international, and the government which introduced the 
legislation in 1949 was satisfied that it could not be conducted 
at all if individual underwriters operated in the form of 
companies ; and (3) since a small section of taxpayers was 
concerned, all in the same business, a scheme with defined 
limits for the annual amount of profit to be reserved was 
possible. The conclusion of the Commission on the question 
whether a scheme for unincorporated businesses generally 
could be built upon the foundation of the Lloyd’s scheme was 
that it could not. Apart from administrative difficulties, 
there were three major difficulties. These were: (1) the 
impossibility of drawing a line defining those who are debarred 
from conducting business in the corporate form; (2) the 
impossibility of allowing an unrestricted creation of reserves 
at the expense of taxable profits, or fixing limiting figures 
for unincorporated businesses generally, with the consequence 
that a negotiation between each business and the Inland 
Revenue authorities to determine the capital required for the 
business would be necessary; and (3) no scheme on the 
lines of the Lloyd’s scheme would be capable of meeting the 
difficulties that were pressed upon the Commission. 

The reader may safely be left to form his own general 
conclusions on this part of the report. The administrative 


SOLICITORS’ 


JOURNAL (Vol. 99} 623 


difficulties are doubtless very considerable, and the argument of 
equity between taxpayers is unexceptionable. But both 
were overcome in the Lloyd’s scheme, and the impulse to 
overcome them was the overwhelming desirability of preserving 
for the national economy a valuable source of foreign earnings. 
If a government can ever be convinced that it is equally fot 
the benefit of the country as a whole that the persons who, 
for one reason or another (and nowadays it is usually a 
compelling reason) carry on a trade or profession as an 
unincorporated enterprise should be enabled to continue to 
do so, it will doubtless act as the government of 1949 did in 
regard to the Lloyd’s scheme. But the decision will be a 
purely political one. 

I have left myself with barely enough space to mention one 
further matter which engaged the attention of the Commission 
and which requires some mention here—tax avoidance. This 
is treated distinctly from tax evasion, which has a chapter to 
itself in the report. The main conclusion of the Commission 
is as follows. The Commission do not favour a departure 
from the present system of detailed legislative control of the 
various forms of tax avoidance that are thought to be 
obnoxious. Whatever the advantages of a different system 
which would confine the positive law to some general statement 
of principle, the Commission are satisfied that it would only 
cause harmful confusion if the present system were abandoned 
in favour of the other. There has now been established by a 
process of trial and error a detailed set of rules, supplemented 
by copious decisions of the courts, and these rules, the 
Commission think, do effectively block the main lines of 
avoidance. If this recommendation is accepted (and it is 
virtually unthinkable that it should not be) every man will 
continue to be “ entitled if he can to order his affairs so that the 
tax attaching under the appropriate Act is less than it 
otherwise would be. If he succeeds in ordering them so as 
to secure this result, then, however unappreciative the 
Commissioners of Inland Revenue or his fellow taxpayers 
may be of his ingenuity, he cannot be compelled to 
(Duke of Westminster v. Inland 


pay an increased tax”’ 
A.C. 1, per Lord Tomlin, at 


Revenue Commissioners (1936 
p. 19). 

But to this general conclusion the Commission add a rider. 
They express concern about the criticism that much of the 
anti-avoidance legislation is obscurely worded and drawn 
more widely than its purpose requires, and’ they cite as an 
example of this subss. (5) and (6) of s. 412 of the Income Tax 
Act, 1952, which deals with sur-tax on the undistributed 
income of certain corporate bodies. A glance at this legisla 
tion shows that the Commission’s concern is well founded. 
The report continues that, if legislation in this field is to be 
expressed in this way, there is a danger that our system is 
becoming delusive, for while it presents the form of statutory 
control of the subject by Parliament, it means that in substance 
the assessment of the individual affected and the charge of 
tax upon him is determined, not by law, but by the decisions 
of the Special Commissioners who deal with his case. Whether 
the defect can be cured without sacrificing what is essential 
to the force of anti-avoidance legislation the Commission 
do not feel able to say; but they think that, now that the 
main lines of this legislation can be regarded as fully developed 
and the administration of them has had time to settle down, 
the opportunity should be taken in the course of the next 
few years to conduct an expert review of the enactments as a 
whole. The only kind of body that could supply the com 
bination of skill and experience required for the work, in 
the Commission’s view, would be one which contained repre 
sentatives of the Parliamentary draftsmen’s office and of the 
Board of Inland Revenue, and lawyers and accountants 
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familiar with this 
purpose of the review would be to inquire to what extent the 
legislation may have been shown, in the light of experience 

widely for its purpose, and to 


specialised branch of work; and the 


to have been drawn too 


recommend any modifications of the legislation which would 


make it shorter, briefer, and more precise. 
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THE decision in Chogley v. Bains 1 W.L.R. 877 (P.C.) ; 
ante, p. 525, being a decision of the Privy Council in an appeal 
from the Court of Appeal for Eastern Africa, is at first sight of 
no great interest to English readers ; and while the issue was 
the interpretation of an Ordinance which, Lord Radcliffe 
said, enacts a system of rent control for Kenya upon the 
general lines that have become familiar in the system of the 
United Kingdom, the clause which fell to be interpreted does 
not find Nevertheless, as 
the result produced some discussion of the effect of a number of 
English authorities on at least one point, the decision is worth 


a counterpart in our legislation. 


examining. 

The Ordinance in question, the Increase of Rent 
Restriction) Ordinance, 1949, protects tenants (including, 
apparently, business tenants) in much the same way 
Rent Acts. When a contractual term comes to an end, the 
landlord is prevented from exercising his common-law right 


as do our 


to recover possession unless he establishes certain facts. These 
are set out in s. 16 (1), of which (i) runs: the tenant 
has, without the consent in writing of the landlord, assigned 
or sub-let the whole of the premises, the remainder being 
already sub-let ; or... has, without the consent in writing of 
the landlord, assigned, sub-let or parted with the possession of 
the premises or any part thereof. A landlord who wishes 
to obtain an ejectment order on this ground may have the 
option of obtaining a similar order against the occupier or 
having the occupier as his direct tenant.”’ 

The first part of the first paragraph of the above s. 16 (1) (1) 
corresponds to the provision in the Rent, etc., Restrictions 
(Amendment) Act, 1933, Sched. I (d) (except that written 
consent is not required) ; but there is nothing in our law to 
entitle a landlord to possession on the ground of sub-letting 
part, or of parting with possession of part of the premises, 
without consent. And the second part gives the landlord 
an option unknown to English law. 


But then later, s. 
“An order against a tenant for the recovery of 
possession of any premises or ejectment therefrom under the 
provisions of this section shall not affect the right of any sub- 
tenant, to whom the premises or any part thereof have been 
lawfully sub-let before the proceedings for recovery of 
possession or ejectment were commenced, to retain possession 
under the provisions of this section, or be in any way operative 
Nothing, it may be observed, about an occupier 
and this subsection 
1923, 


16, by its sixth subsection, provides as 
follows : 


against him.” 
who might not have any sub-tenancy ; 
fairly corresponds to the Rent, etc., Restrictions Act, 
s. 4 (5). 

What had happened in Chogley v. Bains was that, a pro- 
tected tenancy having come to an end and the tenant having 
left the country, the appellant, who had assisted him in running 
the business conducted on the premises, refused to give up 
A sub-tenancy had in fact been granted to him ; 
Whether this occurred before or after the commencement of 


Possession, 


SOLICITORS’ 


JOURNAL September 10, 1955 


This recommendation will appeal to every lawyer, and it is 
a fitting one with which to end this review of some of the 
matters covered in this interesting and important report. 
Anyone concerned particularly with any of the matters 
touched upon in these articles will not waste his time if he 
reads the relevant part of the report i extenso. 


“ABC” 


PROTECTION OF SUB-TENANT 


proceedings was not definitely decided ; but there was nothing 
in the head tenancy agreement restricting alienation, and the 
resulting position was something rather out of the way. 

For the landlord contended that the defendant was just an 
occupier, whom he was not bound to have as his tenant: 
subs. (1); the defendant, alleging that he was a sub-tenant 
to whom the premises had been lawfully sub-let, claimed the 
protection of subs. (6), and further contended that a letting 
‘without consent ’’ was not necessarily “ unlawful.’’ 

[his issue was submitted to three tribunals or courts before 
it reached the Judicial Committee of the Privy Council ; and 
the landlord was successful every time, though the grounds 
of the decision were not always exactly the same. At first 
instance, the Kenya Rent Control Board came to the con- 
clusion that the absence of consent made the sub-letting an 
unlawful one; the Supreme Court of Kenya took the same 
line. The Court of Appeal for Eastern Africa, however, 
considered that sub-letting was not unlawful when not in 
breach of covenant; nevertheless, that ‘‘ occupier’’ in 
s. 16 (1) (i) would cover a lawful sub-tenant and that subs. (6) 
did not prevent a court from making an order against such if 
the sub-letting had in fact been made without the head 
landlord’s consent in writing. 

The Judicial Committee agreed with this reasoning, and 
perhaps the ratio decidendi can best be gathered by studying 
the following characterisation of s. 16 (6) given by Lord 
Radcliffe, who, after describing the subsection as “ being in 
essence procedural,’’ said: “It secures to a ‘lawful sub- 
tenant ’ the certainty that an order for possession or ejectment 
against his immediate sub-lessor will not destroy his own right 
to possession by destroying the tenancy out of which it arises 
and that, accordingly, a similar order must be made against 
him directly if he is to be put out...” 

The subsection, Lord Radcliffe explained, was, on the one 
hand, a reproduction of the Increase of Rent, etc., Restrictions 
Act, 1920, s. 5 (5) (which became s. 4 (5) of the Act of 1923}; 
on the other hand there were differences between procedure 
in England and procedure in Kenya in the matter of execu- 
tion: the English writ of possession operates im rem, and 
is valid against possessors generally. This would account for 
the confusion ; it looks as if the draftsmen of the Ordinance, 
perhaps inspired by the sentiment ex oriente lux, have in fact 
merely given us another illustration of ex Africa semper 
aliquid novi. 

I do not know whether the Ordinance also contains some- 
thing corresponding to the Increase of Rent, etc., Restrictions 
Act, 1920, s. 15 (3), specifically entitling a “ lawful’’ sub- 
tenant to a direct tenancy when the protected mesne tenancy 
determines. (Specifically, but not too lucidly: Glossop v. 
Ashley (1922) 1 K.B.1 (C.A.) was necessary in order to show that 
the rent of the new tenancy was that of the sub-tenancy.) 
Without this provision, s. 4 (5) of the 1923 Act is open to the 
criticism that it begs the question when it speaks of “ the 
right ’’ of any sub-tenant. 
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The view taken of the right to the option conferred by 
s, 16 (1) made it unnecessary to consider whether the premises 
had been lawfully sub-let or not, but it does seem clear that 
where our Rent Acts speak of alienation without consent, 
eg., in the case of para. (d) of Sched. I to the Act of 1933 
possession on the ground of assignment or sub-letting the whole 
jwelling-house without consent), they are, as it were, doing 
something for the landlord who omitted to insert a restrictive 
covenant in the agreement. The authorities cited by Lord 
Radcliffe included Enniskillen U.D.C. v. Bartley [1947] 
N. Ir. 177 (C.A.), and Regional Properties Co., Ltd. v. 
Frankenschwerth and Chapman (1951) 1 K.B. 631 (C.A.), 
in which the meaning of para. (@) of the Rent, etc., Restrictions 
Amendment) Act, 1933, Sched. I, was considered. That is 
the paragraph entitling a court to make an order for possession 
nm the ground that the tenant has ‘“‘ without the consent of the 
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landlord ’’ assigned or sub-let the whole of the dwelling-hous¢ 
or sub-let part of the dwelling-house, the remainder being 
already sub-let. The authorities show that whether or not the 
sub-letting was in breach of covenant is a question that does not 
arise when this paragraph is relied upon. The words, 
Evershed, M.R., said, in the second-mentioned case, seem 
perfectly simple and straightforward. But while Singleton, 
L.J., made the observation : ‘ After all, life between landlord 
and tenant ought not to consist of a landlord’s seeking all the 
time to get possession of his property and, on the other hand 
of the tenant’s seeking to defeat the landlord’s rights by a 
device or a trick,’’ it has been pointed out that a tenant not 
bound by any covenant can confer a useful interest on someone 
else by sub-letting the whole house less some unimportant 
See the possibility visualised by Denning, L.J., in 
1952} 1 K.B. 19 (C.A.). 


room. 
Lewis v. Reeves 


HERE AND THERE 


MEN’S OUTFITTERS 
Ix the rapidly changing customs of the British way of life, 
there is no knowing through what unexpected channels may 
flow the new benevolence for which politicians get the credit 
while the rest of us find the means. Coming events can 
sometimes be judged by faint signs and tendencies and an 
enterprising prophet might find material to forecast a new 
development of the police court in which a men’s outfitting 
department will become an established adjunct to it. Last 
week the police were supplying braces to a man whose 
trousers fell down in the court at Wimbledon. This week the 
Salisbury police went one better and gave a man a pair of 
trousers, indeed pressed them on him, in the following 
remarkable circumstances. I can hardly improve on the 
simple unaffected narrative as it came to me. Michael Murphy 
had no fixed address, but one may hazard a pretty accurate 
guess as to his domicile of origin twenty-nine years back when 
he was born, or, at any rate, as to his racial antecedents. He 
aroused the interest of the police at Whaddon near Salisbury 
when it was noticed that there was a large rent in his trousers 
most unfortunately located. The officer suggested that he 
should put on his raincoat but he refused and, since it was not 
raining, his refusal cannot be treated as in itself unreasonable. 
It was next suggested that he should close the gap with a 
needle and thread which he admittedly had in his possession, 
but this expedient also he declined and, as it was a Sunday, 
one may perhaps assume a conscientious resolve to keep 
the day holy by resting from servile work, an attitude possibly 
a little old-fashioned but still laudable. Anyhow, the summer 
has been exceptionally warm and one whose wardrobe was 
evidently limited to what he wore cannot be censoriously 
blamed if he preferred a ventilated suit. Ladies in bikinis 
display a great deal more than he allowed to be seen, but there 
is no law to prevent them so appearing in public places. 
Next a kindly woman offered him a pair of trousers, but, with 
a firmness in negation worthy of the hero of ‘“ Excelsior,”’ 
he again refused, an example of sturdy independence to us on 
whom so many unwanted boons are constantly being pressed 
by scientists and industrialists and government authorities 
and who, for the most part, weak-mindedly accept them. 
“No thanks,” he said with classic dignity, ‘‘I don’t want 
them. I won’t have anything unless I want to.’’ So, all else 
failing, the zealous policeman presented him in court at 
Salisbury on the quaintly worded charge of “ exposing his 
posterior thereby disturbing the peace.’’ ‘‘ I tore my breeches 
last week,”’ he explained to the magistrate, “and I came all 


across London and nobody said anything about it.”’ But 
what sophisticated Babylonish London is_ not 
necessarily according to Sarum use. Murphy was found guilty 
and bound over to be of good behaviour and make good the 
breech. Even then he made one final protest: “ If a man 
wants to go around like that there’s no law against it. A 
man should have the right.’’ It was “‘Sam, Sam, pick up 
tha musket ”’ all over again. The police tried a last effort of 
sweet reasonableness and the detective inspector in charge 
of the case offered to give the defendant a pair of trousers. 
“That’s a generous offer,’ said the magistrate genially. 
“Are you prepared to accept it like a decent man? ”’ 
Reluctantly the defendant nodded his head ;_ he had no words. 
Sut even as he accepted the unwanted garment he must have 
murmured to his old friend, temporarily replaced, but surely 
not discarded, some such consolation as the French poet offered 
to just such another cherished possession and companion : 


goes in 


“ Quand le sort a ta mince étoffe 
Rendra de nouveaux combats 
Imite mot, résiste en philosophe. 
Mon viel ami, ne nous séparons pas.” 


NO SANSCULOTTES ALLOWED 
I AM by no means sure that there is not a moral to be found 
in this little fable or cautionary tale. Of course the magistrate 
and the police and the kind woman all acted with the best 
and most honourable intentions in pressing on the defendant 
what they were convinced was good for him, but in his own 
not very tactful idiom he was standing for human freedom 
and choice of a way of life. We are constantly congratulating 
ourselves on having escaped from the mere prudery of the 
Victorians and there was no suggestion that he was acting 
indecently. If his personal appearance had been that of 
Miss Marilyn Monroe in a dress designed by the haute couture 
no one would have suggested that he was over-exposed. The 
operative facts were that he was poor and not well dressed 
and not as good-looking as Marilyn. He was in fact the brother 
of the little man whom Charlie Chaplin has been representing 
all his life, and the objection to his style of dress was essentially 
an esthetic one. In Elizabethan England and probably in 
present-day Ireland he would have gone his way unchallenged, 
but in most places in the modern world authority is bent on 
doing good to you in its own idiom. In modern Russia the 
charge would probably have been one of being “ uncultured.” 
Shabby or, as they say, “ uncultured ’’ motor-cars are not, I 
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understand, allowed to disgrace the fine new streets of 
Moscow. Now people in England are beginning to realise the 
dangers of official benevolence on the scale to which it has 
grown. It starts, harmlessly enough, with giving trousers to 
the poor for decency’s sake. It may well finish up with a 
world, like that in Orwell’s terrible vision, in which the State 
hands out uniforms to citizens more enslaved than convicts. 


The half-way house stands where the officials have secured a 
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Introduction to English Law. by 
of the Inner Temple, Barrister-at-Law 
London: Butterworth & Co. (Publishers), Ltd 


The continued popularity of this book among students and 
those who ordain what students shall read is clearly indicated by 
the evident demand for a edition only two years after the 
last. Success is certainly well deserved in this case. To those 
who have not heard of its distinctive feature we would explain 
that this lies in a super-fluent, though not exactly racy, style, 
which never leads to inaccuracy but which expounds the whole 
range of legal institutions, ideas and principles so as to leave the 
reader with the comforting impression that now at last he 
really does understand them. It is an uncanny knack in an 
author. 


new 


Compared with the second edition the changes are mostly of 
detail rendered necessary by recent and _ statutes. 
New sections deal with legal aid and with a few of the newer 
brands of tort which had no separate treatment. The 
price is unaltered. 


de« ISIOnS 


before 


a foreword 
Stevens and 


Professional Negligence. By J. P. Eppy, 0.C., with 
by The Rt. Hon. Sir ALFRED DENNING. London 
Sons, Ltd. 13s. 6d. net 


This little book reproduces, with slight additions, five lectures 
given by Mr. Eddy at the City of London College under the 
auspices of the John Ingram Travers trust It is therefore 
convenient, as a means of giving readers of this review an idea 
of the scope of the volume, to mention the titles of the lectures, 
which were General Principles of the Law of Negligence; The 
Law and the Lawyers; Bankers, Accountants and Company 
Secretaries; Doctors, Hospitals and Dentists; and Other 
Professions. A two-page Summing-up completes the scheme. 

Mr. Eddy has done much more than collect together and describe 
the negligence cases which illustrate these facets of a subject 
which might casually be thought to be already covered by 
standard law-books. The repeated emphasis on the practical 
differences as well as the separate historical and theoretical 
derivations of contractual and, on the other hand, tortious 
negligence is just the kind of insistence on first principles that 
the practitioner finds helpful in tackling his problems and that 
ought always to find a place in expositions of the subject even to 
laymen. Negligence is indeed no mere branch of the law 
of tort. 

While they will undoubtedly find all the chapters of assistance 
to them, solicitor-readers will study with particular interest the 
section of about twenty pages dealing with their own professional 
position. A good-humoured chuckle may perhaps be permitted 
at the statement that is the solicitor’s duty to know ‘“ some 
statutes of general importance such, for example, as the Law 
Reform (Limitation of Actions &c.) Act, 1954, and the Intestates’ 
Estates Act, 1952."’ But the general obligations of a solicitor 
to his client are well covered by reference to the cases and are 
neatly summarised. The banking and medical professions are 
also fully and clearly treated. 


The Principles of Mercantile Law. By 
CHARLESWORTH, LL.D. Eighth edition. 
Sons, Ltd. 17s. 6d. net. 


His Honour Judge 
London: Stevens and 


The first thing a prospective purchaser wants to know about 
a book with a title such as this is the class of reader to whom it is 
addressed. The author tells us that it is primarily intended for 
students, and bearing in mind the usual curriculum of purely 
legal studies we suppose it might be inferred that he had com- 
mercial students in mind. Indeed he says that he has attempted 
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near monopoly of planning the country’s life so that the 
ordinary individual human persons no longer want to discharge 
their own responsibilities, educate their own children, care for 
their own sick, pay their own way without government 
subsidies or blow their own noses. To insist on going about 
with a rent in your trousers may not be a very fruitful assertion 
of freewill and the human personality, but it is better than a 
final surrender to the hive and the ant-heap. 


RICHARD Ror, 


EWS 


to explain how the principles of the law are applied to the various 
problems which arise in the course of the conduct of business. We 
would respectfully add that he has succeeded very well. 

3ut this does not by any means affect the utility of the book 
for the purposes of those students whose primary concern is with 
the law as a whole. To supplement their pursuit of the essential 
in contract law, as expounded in other works, by an appreciation 
of the realities of the business world such as this book induces 
is, for them, to see a lay figure brought to life. Contract is 
naturally the basis of much of the text, but the last sixty pages 
give an admirable working account of bankruptcy, arbitration 
and bailment. 


This new edition brings the book up to date notably in respect 
of the recent reforms concerning the necessity for writing. 


Every Man’s Own Lawyer. By a BARRISTER-AT-LAW.  Sixty- 
eighth edition. 1955. London: Technical Press, Ltd 
f1 10s. net 


It is sufficient to say that the only major alteration in this 
new edition of Every Man’s Own Lawyer is the rearrangement 
of the matter which had previously appeared under “ Law of 
Property.’’ A new part has been inserted dealing entirely with 
landlord and tenant law which includes the outline of the 
Landlord and Tenant Act, 1954, the Housing Repairs and Rents 
Act, 1954, and the Rent Restrictions Acts. The introduction to 
the first edition stated that the object of the work was “ to enable 
those who consult it to help themselves to the law ; and thereby 
to dispense, as far as possible, with professional assistance and 
advice.”’ It is not impossible to imagine a future, when legal 
aid and advice comes fully into force and solicitors are as harassed 
as doctors are to-day, in which The Law Society may consider 
issuing a questionnaire to prospective clients. Question number | 
would “Have you read the relevant chapter in Every 
Man’s Own Lawyer?’ Those who answered in the negative 
would be sent home to do so before they would be eligible to 
advice. 


ask : 


receive 


BLAKE CARN, Solicitor, Clerk to 
Third edition. 1955. 


Special Reasons. By W. E. 
the Justices for the City of Leicester. 
London: Shaw & Sons, Ltd. 7s. net. 
This is another edition of a useful book, the second edition 

of which was reviewed at 98 Sot. J. 608. It is a book which 

will be valuable to those practising in magistrates’ courts for 
giving quick and accurate guidance on what are or are not 

‘“Special Reasons ’’ under the Road Traffic Acts. Mr. Blake 

Carn has added two more English cases and one from Scotland, 

but we feel that the latter decision is an unwise selection because 

of the differences in procedure on the point at issue in the 
particular case. Our criticisms of the second edition do not 
appear to have been heeded. 


R. Harpy Ivamy, LL.B., 
Stevens & Sons, Ltd. 


Show Business and The Law. 
Ph.D., Barrister-at-Law. 
{1 5s. net 


By E. 
London : 


We rate the book itself higher than its title. Yet the title is 
not inappropriate to the declared aim of the author to write in a 
style which will readily appeal to a wide public. As the particular 
persons addressed, according to the preface, include the legal 
advisers of film producers and distributors, of theatre and 
cinema managers and of artistes, we feel nevertheless justified 
in evaluating the work from the point of view of a legal textbook 

Considered as such Dr. Ivamy’s work presents an unusual 
plan, but we think he brings it off. It follows a chronological 
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These courageous Spastic Children 


THE SOLICITORS’ 


JOURNAL 


respond so eagerly when helped IN TIME 


Spastic children 
all over 

Britain need 

help immediately if 
they are to become 
normal human 
beings 


Can you imagine what it is 
like to be unable to control the 
movements of your limbs or head 
—unable to make yourself under- 
stood or grasp a cup or pencil ? 

. what it is like to see normal 
people turn away from you in 
embarrassment, AND ALL THE 
TIME TO BE OF SOUND 
MIND AND FULLY AWARE 
OF YOUR CONDITION ? Such 
is the lot of thousands of spastic 
children and spastic adults who 
have not received proper treat- 
ment. 


What causes spasticity ? 


In Spastics, part of the brain has 
been damaged at or before birth. 
Many Spastics are perfectly sane, 
but the muscle-control part of 
their brains does not function. 
Without special treatment, spastic 
children are doomed for life. 


Spastics can be educated 


As yet there is no known cure 
for spasticity, but, if treatment is 
given at an early age, wonderful 
results may be achieved. Patient 
teaching by specially trained 
people is necessary, but, given 
Proper methods and equipment, 
many Spastics can be taught to 
control muscles, speak and move 
around normally, and can be 
educated to as high a standard as 
other children. 





Aims and achievements of the National Spastics Society 


The State’s limited powers to 
help Spastics are applied only 
through existing institutions not 
necessarily catering for Spastics 
specifically, so the National 
Spastics Society was formed to 
take up the fight to get more and 
better care for Spastics NOW. 
Residential Homes, Treatment 
Centres, Schools and Workshops 
have been set up in many centres 
and more are planned. 


A 5-year Medical Research Plan 
backed by a £45,000 Trust Fund 
has been inaugurated to find 
ways of preventing babies being 
born spastic and to improve 
methods of treatment. 






A LEARNING 


£1,000,000 is required to win the 
race against time, because only a 
small proportion of the country’s 
spastic children can be helped at 
present. Centres all over the 
country are required to give 
children the necessary treatment. 


Solicitors with clients who might 
be interested in further particulars 
before deciding on bequests, are 
invited to write to the Director- 
General of the National Spastics 
Society for full information and 
covenant forms. 


TIDILY 
© mq, This is an extremely important part of 


TO EAT 


“. ~ therapy at schools for Spastics. 


YOUR ADVICE to snes cm HELP CPASTICS 


4 
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FIRST WALKING LESSONS 
on skis —an example of the many types of 
special equipment employed to give balance 
and confidence. 
CRAIG-Y-PARC SCHOOL 
the first N.S.S. National All- 
age School for spastic children. 
NATIONAL 


SPASTICS SOCIETY 


28 FITZROY SQUARE, LONDON, W.! 


Registered as a Charity 
under the 

National Assistance 
Act, 1948 


see 


Please mention “‘ THE SoLiciTors’ JOURNAL ”’ when replying to Advertisements 
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arrangement, starting with matters concerning the script (‘‘ The 
Birth of the Show ’’) and proceeding to consider next the cast 
and then the performance. Topics such as censorship and copy 
right are included under this third head. So far as statements 
of law are concerned the text is carefully compiled with full 
citations of statute and case law very clearly set out, including 
several references to newspaper reports. 

One feature which we venture to think will be of interest to 
the general well as of service to entertainment 
managers is the description of the practical side of such matters 


reader as 


TALKING 


August, 1955. 
WEDNESDAY, 24TH 

Readers with a better stocked memory than mine will 
remember whether it was in ‘“‘ The Swiss Family Robinson ”’ 
or some other work of juvenile fiction that the pigs were not 
allowed to swim ashore lest they should slit their own throats 
with their trotters. Instead, they travelled in comfort by 
the ship’s boat, looking at swimming sheep over the gunwale, 
I fancy, with much the same supercilious expression that may 
be seen upon the faces of Rolls-Royce passengers as they 
glide past one’s old Hillman on the Great West Road. The 
metaphor may be a trifle strained, but the moral is sound ; 
according to my view of it, solicitors are ill-advised to flounder 
in unfamiliar elements such as accountancy, valuation and 
patent-agency. The best thing is to get into a boat with an 
accountant, valuer or patent-agent. 

The subject of pigs, which is readily associated with 
sealing-wax, reminds me that when my client brought up 
a model of “ George,’’ the patent pig-feeder, I hoped to 
brighten a rather dreary discussion of the Patent Act, 1949, 
by asking to see him perform. So we took out the electric 
light bulb and connected him—George, not the client—with 
the holder. Perhaps George was as bored as the rest of us 
or, as is more likely, he disliked the unpastoral location of this 
office, for though he had shown off his paces to an eminent 
board of directors on the previous day, not even the patent- 
agent could coax him into action. The inventor accused 
me of being on D.C. current and sadly packed George into 
his box. 


THURSDAY, 25TH 

Disappointed with George, I asked a surveyor friend 
whether the office was in fact on D.C. He didn’t know, 
and I don’t know now, but one thing leads to another. Asa 
matter of interest, he said, do we make it a practice to 
inquire of a vendor’s solicitor whether the property sold 
is served by A.C. or D.C. ? I said, to the best of my know- 
ledge and belief, no. So he explained that after a change of 
ownership the electricity board may, and after a short interval, 
very probably will, insist upon a switch from D.C. to A.C., 
and when, for example, there are lifts in the building, this 
can be a very expensive business (estimated cost in a case 
cited by him, £1,500). 

Further inquiry elicits that the statutory trail starts with 
s. 10 (a) of the Schedule (as amended) to the Electric Lighting 
(Clauses) Act, 1899, which provides that “ the energy shall be 
supplied only by means of some system approved in writing 
by the Minister of Fuel and Power and subject to the 
Electricity regulations.’’ It proceeds via s. 27 (2) of the 
same schedule, which requires every owner or occupier 
of premises requiring a supply of energy to serve a notice 
upon the undertakers as therein stated. Then there is 
reg. 34 (a) of the Electricity Supply Regulations, 1937, 
which obliges the undertakers to supply to the consumer 
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as obtaining licences from the Lord Chamberlain, the Board of 
l'rade and local authorities. It takes a book such as this to mak 
one realise how strictly governed the entertainment world has 
nowadays become. And the governing is not all authoritarian 
For the union negotiating machinery is efficient, so that we find 
set out here some of the standard clauses in the contracts oj 
several different kinds of artiste from trapezists to principals in 
a straight play. 

In short, this book succeeds in reaching a good standard of 
readability and utility in more than one sphere. 


ce SHOP > 


certain information about the type of current and other 
technical matters. Then, finally, there is s. 5 of the Electricity 
Act, 1947, which lays down that “‘ in exercising and performing 
their functions the electricity boards shall . . . (e) promote 
the standardisation of systems of supply and types of electrical 
fittings.”’ 

It seems that for this purpose the Ministry of Fuel and Power 
has officially directed that the standard system of supply shall 
be 240/415 volts three-phase Alternating Current 50 cycles 
per second, and certain derivatives of this, e.g., in the City of 
London, the pressure is 230/400 volts, to be stepped up to 
240/415 volts following the Minister’s consent and requisite 
notice to consumers. The policy of one board is thus officially 
expressed: ‘‘ to afford supply to every new consumer from 
the approved three-phase Alternating Current system where- 
ever this can reasonably be introduced into the premises 
concerned, and not to enter into new contracts for obsolescent 
non-standard supplies.’’ And the board “ looks to the new 
consumer to offer for connection installations and appliances 
suitable for the declared system of supply.’’ I like the 
expression ‘‘ obsolescent non-standard supplies ’’ ; obsolescence 
is one of those delightfully relative terms like “‘ reasonable.” 


September, 1955. 

FRIDAY, 2ND 

It is surely time to exploit and expand the usefulness of 
the useful precedent. Why confine this labour-saving device 
to deeds, wills and other ‘‘ instruments’’? A valued con- 
temporary publishes newly minted forms in every issue. 
There one may find such matters as ‘‘ Conveyance to the 
Diocesan Authority of a Parochial Church Council pursuant 
to the Parochial Church Council (Powers) Measures, 1921 and 
1949’’; also ‘‘ Supplemental Deed of Covenant for the 
3enefit of Infants to Increase Annual Amounts already 
covenanted for to the Maximum for the Time Being Allowed 
without Depriving the Infants’ Parents of the Children’s 
Allowance.’ Or for those with more exacting problems 
there is always ‘‘ Conveyance on Sale of a Freehold Dwelling- 
house and Shop being one of Seven Houses Subject to an 
Overriding Rentcharge, such Rentcharge being Apportioned 
on the Sale of Three of such Dwelling-houses and Prior to a 
Legal Charge Created by the Vendor on Three of the 
Remaining Four Houses (including in such Charge the 
Property Conveyed), the Remaining Dwelling-house having 
been Sold by the Vendor subject to an Apportioned Part of 
the Rentcharge and before the Present Conveyance.”’ 


“e 


It may be urged that the problems and _ idiosyncracies 
of clients are so multifarious that precedents for, say, 
correspondence would be useless, and that in any case 
we should be capable of saying what we want to say 
without artificial aids or recourse to forms and clichés. There 
is truth in this, but it is not the whole truth. Patterns of 
problems repeat themselves endlessly, and unless I am much 
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mistaken, so do solicitors. To suppose that the sole function 
of a precedent is to provide a formula is to confuse precedents 
with conciliation tribunals. It is to be assumed—though 
sometimes it is a large assumption—that the author of a 
precedent has at least a nodding acquaintance with his subject ; 
but if, after research, one finds nothing to the purpose, it is 
consoling to remember how highly prized by the military 
were negative results of reconnaissance. In brief, precedents, 
properly used, provide “‘ know-what’’ as well as ‘‘ know- 
how’’; the elegant language in which they are expressed is 
merely a by-product. 

By and large, it is the barristers who concoct the precedents 
and the solicitors who use or misuse them. This may partly 
explain why there is a form to suit nearly every conveyancing 
caper, but nothing to assist in one’s daily correspondence. 
One point is clear: if we are to have a precedent book of 
that kind, it must be edited by a solicitor. The talents of 
learned counsel are many and various, but what do they 
know of lay clients who only professional clients know ? 
Frankly, nothing. Lay clients, to them, are names upon 
briefs and proofs, people who make a fleeting or, occasionally, 
prolonged visit to the witness box. There they appear in the 
character of angels of light, or (if in the hostile camp) as 
monuments of crass stupidity, prejudice and delusion. No— 
when it is a question of settling a letter to Mrs. X, let it, pray, 
be settled by a solicitor, unless it be one of those letters 
ostensibly addressed to the lady, but intended for reading out 
and creating the proper impression in court. 

Time and space allowing, I hope at a later date to suggest 
how we might harness the humble precedent to our daily 
plough. Meanwhile, it occurs to me to mention two points 
in passing, concerning respectively acknowledgments and 
“urges.”’ Really, what is the point of acknowledgments ? 
“We thank you for your letter of yesterday’s date which is 
having our attention.’’ As a general rule this is as good as 
saying that it is mot having attention, at least immediately. 
We have an excellent postal service. Surely the assumption 
should be that everything receives immediate attention 
unless otherwise stated. As to “ urges,’’ I suggest that we 
model new forms on that excellent system devised for the 
troops whereby a hundredweight of sentiment could be 
compressed into three numbers. For example, 74/13/58— 
or some such combination—could mean ‘‘ Fond love, con- 
gratulations on twins, hope soon to be discharged from 
hospital.’’ By adopting a similar system we could save 
ourselves the trouble of composing ‘‘ urges’’ of varying 
degrees of tact, warmth and intensity. “Accept urge 
strength 5 ’’ (or 55 or 105) would suffice. Defensive weapons 


SURVEY OF 


STATUTORY INSTRUMENTS 


Chancery of Lancaster Rules, 1955. (S.I. 1955 No. 1348 (L. 10).) 
8d. 

These rules, which came into force on 1st September, bring 
the Chancery of Lancaster Rules, 1884, closer into line with 
current R.S.C. affecting the Chancery Division. Matters affected 
include changes of solicitor, actions for specific performance, 
actions by and against infants, representation orders, third-party 
procedure, payment into court, summons for directions, evidence, 
powers of registrars, etc. New rules are added regulating procedure 
under the Trade Marks Act, 1938, the Landlord and Tenant 
Acts, 1927 and 1954, the Law Reform (Miscellaneous Provisions) 
Act, 1949, s. 9, etc. 

Chancery of Lancaster (No. 2) Rules, 1955. 

(L. 11).) 

These rules, which came into force on 1st September, revoke 
the rule of court providing for the investment of money and 
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might be developed on the same principle, with precedents 
for rebutters. ‘‘ Received your urge strength 5 ; please accept 
rebutter strength 7.’’ The idea obviously has immense 
possibilities. 


WEEK-END REFLECTIONS 

Contrary to the view that one frequently hears expressed, 
the London solicitor is by no means always in that happy 
position of advising off the cuff upon specialised subjects 
to which he has devoted a lifetime of study. How very dull 
if it were so! True—we neither plough the fields nor scatter, 
except metaphorically in office hours; and if we milk cows 
it is over the week-end on a sur-tax saving basis, and not so 
that we may boast of having done it with one hand whilst 
serving a bastardy summons with the other. But when we 
come down to brass-tacks—or should I say, pin-stripes and 
Harris tweeds—it is surely time to acquaint our country 
cousins (no offence meant) that they have no monopoly of the 
heterodox, animal, vegetable, mineral or abstract. 

In large firms, admittedly, we specialise, and so I suspect 
do they. This “conveyancing specialist’’ has recently 
been reading the Sale of Goods Act and a mass of literature 
about ladies’ brassiéres. Perhaps we should specialise more 
and set up a special department for ladies’ underwear. By 
the same token, I read on the application form of a candidate 
for employment in this office ‘‘ conveyancing specialist,”’ 
and reflect that at the age of twenty-five it is as well to be 
endowed with boundless confidence. 

I suppose that in town as well as country practice there 
are many who strive to know everything of something and 
something of everything, but usually succeed to the point of 
becoming jacks of all trades and masters of none. Perhaps 
we should be content if we do not invite comparison with him 
who being : 

Stiff in opinions, always in the wrong, 
Was everything by starts, and nothing long. 

A pleasanter epitaph for a conveyancer is the following, 
which I came across the other day :— 

Stern death hast cast into abeyance here 
A most renowned conveyancer, 
Then lightly on his head they laid + 
The sod that he so oft conveyed 
In certain faith and hope he sure is 
His soul, like a scintilla juris, 
In nubibus expectant lies, 


To rise a freehold to the skies. “ Escrow.” 


THE WEEK 


dividends on securities lodged in court under the Trustee Act 
1925, provision for which is made by the Suitors Fund Regulations 
made by the Chancellor of the Duchy and County Palatine of 
Lancaster. 

lees) 1955. (S.I. 1955 


Chancery of Lancaster (Court Order, 


No. 1350 (L. 12).) 


This order, which came into force on 1st September, prescribes 
fees to be taken in proceedings under the Companies Act, 1948. 


Coal Industry (Superannuation Scheme) (Winding Up, No. 9) 
Regulations, 1955. (S.I. 1955 No. 1345.) 6d. 


Companies Liquidation Account (Interest) Order, 1955. (S.I. 1955 
No. 1343.) 
Under this order, which came into operation on 1st September, 
the rate of interest under s. 362 (4) of the Companies Act, 1948, 
is raised from 1} per cent. to 2$ per cent. 
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County Court Districts (Miscellaneous) Order, 1955. (S.I. 1955 
No. 1342.) 5d. 
This order, which comes into force on ist October next, 
discontinues the Guisborough County Court and transfers its 


constituent parishes to the Middlesbrough and Whitby County 

Courts. Other changes effected by the order relate to the county 

courts of Buxton and New Mills, Spilsby and Skegness, Shipston- 

on-Stour, Reading, Tunbridge Wells, Dartford, Oxford, 

Haltwhistle, Consett, Hexham, Alnwick, Berwick upon Tweed, 

Newcastle upon Tyne, Bath and Bishop’s Stortford. 

Don Valley Water Board Order, 1955. (S.I. 1955 No. 1329.) 8d. 

Metropolitan Water Board (Iixpenses) Order, 1955. (5.1. 1955 
No. 1328.) 

North West of Doncaster-Wakefield-Bradford-Skipton-Kendal 
Trunk Road (North Elmsall Diversion) Order, 1955. (S.I. 1955 
No. 1332.) 

Requisitioned Houses 
(S.I. 1955 No. 1331.) 
These regulations, which came into operation on 31st August, 

prescribe the maximum rate of compensation which may be 

paid to the owner of a requisitioned dwelling in the possession 
of a local authority who has accepted an invitation from the 
local authority to accord to the licensee the status of statutory 
tenant under s. 4 of the Requisitioned Houses and Housing 

(Amendment) Act, 1955. Such compensation is limited to five 

times the rental compensation for the year ending with the date 

of the invitation. 

Retention of Cables Under Highways (Plymouth 
1955. (S.I. 1955 No. 1320.) ; 

Stopping up of Highways (Bradford) 
(S.I. 1955 No. 1319.) 

Stopping up of Highways (Bristol) (No. 4 Order), 1955. 
No. 1340.) 


(Compensation) Regulations, 1955. 


(No. 4) Order, 


(No. 2) Order, 1955. 


(S.I. 1955 


POINTS IN 


Service on Hospital Management Committee 

Q. We are acting for the plaintiff in a claim for damages 
arising out of serious injury done to the leg of a new-born female 
child who a few hours after birth was put in an uxygen tent 
with a hot water bottle which burnt the leg. The nursing home 
concerned is one administered by a local management committee 
against whom a writ has been issued. The authorities are being 
evasive and have refused to give us the name of the matron or 
the nurse who were concerned, and we are unable to find in the 
High Court Practice any reference as to the method of serving the 
writ. We did in fact send a copy of the writ to the secretary 
of the local committee by post, who has acknowledged it, but no 
appearance has been entered. Would you be kind enough to let 
us know the appropriate method of effecting service of the writ ? 

A. A hospital management committee is, by para. 1 of Pt. IV 
of Sched. III to the National Health Service Act, 1946, a body 
corporate, and service personally etfected on the secretary would, 
we think, be good (see R.S.C., Ord. 9, r. 8, there being no special 
statutory method as far as we are aware). But a circular quoted 
at 208 L.T. News. 209 implies that a committee will generally 
instruct its own solicitor, and we should have thought that, on 
inquiry, the secretary might have been induced to name the 
committee's solicitor and instruct him to accept service of the 
writ. 


SCOTLAND—SALE 
IeNGLAND 


Power of Attorney—Donor RESIDENT IN 
BY ATTORNEY OF LEASEHOLD PROPERTY IN 

Q. A is domiciled and owns leasehold property in England. 
She removed to Scotland, but has so far not yet acquired a 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Stopping up of Highways (Cheshire) (No. 4) Order, 1955, 
(S.I. 1955 No. 1335.) 

Stopping up of Highways (East Riding of Yorkshire) (No. 1 
Order, 1955. (S.I. 1955 No. 1318.) 

Stopping up of Highways (Gloucestershire) (No. 6) Order, 1955, 
(S.I. 1955 No. 1333.) 

Stopping up of Highways (Kent) (No. 14) Order, 1955. (S.I. 1955 


No. 1336.) 


Stopping up of Highways (Lancashire) (No. 5) Order, 1955. 
(S.I. 1955 No. 1338.) 

Stopping up of Highways (Lancashire) (No. 6) Order, 1955 
(S.I. 1955 No. 1321.) 

Stopping up of Highways (London) (No. 34) Order, 1955 
(S.I. 1955 No. 1317.) 

Stopping up of Highways (London) (No. 37) Order, 1955 


(S.I. 1955 No. 1334.) 

Stopping up of Highways (Nottinghamshire) (No. 2) Order, 1955 
(S.I. 1955 No. 1339.) 

Stopping up of Highways (Soke of Peterborough) (No. 1) Order, 
1955. (S.I. 1955 No. 1337.) 

Stopping up of Highways (Surrey) (No. 3) Order, 1955. 
No. 1341.) 

Sugar Confectionery and Food Preserving Wages Council 
(Great Britain) Wages Regulation (Amendment) Order, 1955 
(S.I. 1955 No. 1344.) 5d. 

Tees Pilotage (Amendment) Order, 1955. (S.I. 1955 No. 1322.) 5d. 

Tourist Publicity Materials (Temporary Importation) Regula- 
tions, 1955. (S.I. 1955 No. 1346.) 5d. 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, W.C.1. The price in each case, unless 
otherwise stated, is 4d., post free. ] 


PRACTICE 


domicile of choice there. She executed a power of attorney in 
accordance with Scots law in favour of B to deal with her estate 
generally, which was duly registered in the books of the Lords of 
Council and Session in Edinburgh. I am in possession of a copy 
duly certified by the Keeper of the Registers of Scotland. Does 
the power of attorney have to be re-registered in the Central Office 
in London, having regard to s. 125 of the Law of Property Act, 
1925? Presumably the photostat certified copy should be 
handed over to the purchaser on completion of the sale of the 
leasehold property in England by B as A’s attorney. 

A. (1) We cannot see any ground for arguing that the require- 
ment of the Law of Property Act, 1925, s. 125, need not be 
complied with. (2) We think that the purchaser is entitled, 
under s. 125 (2), to have an office copy obtained by virtue of the 
filing at the Central, Office in England. 


(S.I. 1955 


DATE OF DEATH INSUFFICIENT TO PAY 
-APPLICATION OF INCOME AFTER DEATH 


Will—EsTATE AS AT 
LEGACIES IN FULL 
Q. A testator (who died just over a year ago) by his will, gave 

pecuniary legacies amounting to £20,000 to A, B and C, and the 
residue of his estate to X absolutely. There was no life interest 
and all the legatees and X survived the testator and were of full 
age at his death. At the end of one year from the testator’s 
death, when the final figures of the estate were ascertained, it 
was found that the testator’s net estate (after payment of all 
debts, duties and costs) was, as at the date of his death, £19,500, 
but during that year the executors received dividends amounting 
(after deduction of tax at the source) to £600, so that the executors 
actually held £20,100 cash. Can the pecuniary legatees claim 
payment of their legacies in full (e.g., on the ground that if there 
was no residue, there cannot be income of residue) or must the 
pecuniary legacies abate and the income received since the death 
be paid to X ? 

A. We think that the pecuniary legatees must be paid in full, 
substantially, as you say, because if there is no residue, there can 
be no income of residue. More specifically because residue does 
not exist until all debts, charges and pecuniary legacies, etc., 
have been met and, if precise authority be needed, because of 
the provisions of the Administration of Estates Act, 1925, 
Sched. I, Pt. II. If reference is made to that Schedule, Pt. II, 
para. 2, it will be seen that the first thing the executors must do 
is notionally to set aside a fund to pay the pecuniary legacies. 
They then pay the debts, costs, charges, etc., out of the property 
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included in the residuary gift, and it is clear that the dividends 
were included in the residuary gift (otherwise they would be 
undisposed of). Accordingly, it is not until everything included 
in the residuary gift is exhausted that the executors can touch the 
fund notionally set aside. 


Estate Duty—GiFT OF MREVERSIONARY INTEREST TO LIFE 
TENANT 

Q. S.W. deceased, by her will, appointed a bank as executors 
and trustees, and after certain specific and pecuniary bequests 
and legacies she gave and bequeathed her real and the remainder 
of her personal estate to the bank upon trust to invest and to pay 
the income therefrom to her sister, M.W., during her life, and 
after her death the same to be in trust for her three nieces, 
C.M.W., C.S.W. and W.L.M. who should survive her, and if 
more than one in equal shares as tenants incommon. One of the 
specific bequests was of her leasehold dwelling-house, which she 
left to the bank upon trust to permit her sister, M.W., to have 
the use and enjoyment (or the rents and profits) thereof during her 
life, and after her death to assign it to her niece C.M.W. 
absolutely. The deceased died in 1939 and the bank obtained 
probate of her will in 1940 and administered the estate. In 
1954 the leasehold dwelling-house was sold and the net purchase 
money invested—the income being paid to the deceased’s sister, 


| M.W., during her life. The nieces now wish to give £3,000 out 


of the capital investments to (their mother) M.W., for her own 
personal use and benefit. What would be the best means 
whereby this could be carried out, and what would be the liability 
(ifany) for estate duty on such gift, and who would be responsible 
for payment of such duty? Would it be the bank as the executor 
of S.W., or the sister, M.W. (or her personal representatives 
on her death), or the nieces (or their personal representatives), 
and what provision for payment of the duty could be made now ? 
Would a deed of release and family arrangement between the 
bank, 7.W. and the nieces be the best method of making the 
gift out of the residuary estate now invested ? Would the gift 
by the nieces to M.W. give rise to a claim for duty should the 
donors (nieces) die within the five-year period ? If so, it would 
seem that the bank (S.W.’s estate) would not be the accountable 
party; would it be the estates of the nieces which would be 


responsible for duty (if any) ? 


A. The residue is held in trust for M.W. for life, remainder to 
such of her three named daughters who survive her: we are not 
told who is entitled if they all predecease her, but no doubt 
before releasing any funds the bank will require a release from 
whoever is entitled in such an eventuality. It seems to us 
that those together entitled in remainder—the three daughters 
and he or they who take in default of their attaining a vested 
interest should convey to M.W. the entirety of their interests 
in £3,000 of the settled funds. If this is done, M.W.’s interest 
isenlarged, not determined, so that the Finance Act, 1940, s. 43, 
as amended by the Finance Act, 1946, s. 47, has no application. 
M.W., being absolutely entitled, can call for the £3,000, and on 
her death the settled funds will be thus much reduced whilst 
her free estate will be correspondingly increased (except in so far 
as she spends some part of the £3,000). The bank would be 
accountable for duty on the (reduced) settled funds and the 
personal representatives of M.W. for duty on the free estate. 
On the death of any one of the nieces within five years, estate duty 
will be payable on the gift of the reversionary interest and, like 
all other duty on gifts inter vivos, it will be payable by the donee, 
M.W., if she is then alive and by those claiming under her, her 
personal representatives, if she is then dead. The subject-matter 
of the gift must be valued as at the date of the death of the 
donor. Although the gift was a vested interest in remainder 
quoad the remaindermen as a body it was a contingent interest 
quoad any of the nieces individually. If any one of them dies 
within five years and within the lifetime of M.W., the value of the 
gift is ex hypothesi nil. 


Conveyancing—PoOsSESSION BEFORE COMPLETION 
_Q. Our client, Mr. X, is a controlled tenant of a house which 
ie has agreed to purchase subject to his tenancy from his landlord, 
Mr. Y, who is a mental defective. On exchange of contracts, 
the usual month for completion was fixed with the solicitors of 
the receiver of Mr. Y, but owing to the delay involved in having 
the appropriate order settled with the Court of Protection, 
completion is now about two months late. In the meantime our 
client has continued to pay his rent. It is now necessary to 
elect certain repairs to a w.c. There is a condition in the 


contract which reads as follows: ‘‘ The property shall from the 
time of sale be at the risk of the purchaser as respects any loss or 
damage by fire or accident or otherwise, and the purchaser shall 
bear, and, if necessary, repay to the vendor the cost of all repairs 
properly incurred by the vendor between the time of sale and the 
day of actual completion : provided that the cost of any extra 
ordinary repairs executed by the vendor pending completion 
otherwise than in an emergency shall not be treated as having been 
properly incurred by him unless he has previously obtained the 
authority of the purchaser for the execution thereof.’’ In view of 
this condition, the vendor’s solicitors state that the liability to 
effect the necessary repairs rests with our client. Would you say 
that this view was correct ? It does not seem fair that our client 
should have to pay rent and yet be responsible for repairs, 
especially as the delay in completion is not his fault. 

A. Acontract by a tenant to buy does not, prima facie, surrender 
the tenancy (Nightingale v. Courtney (1954) 1 O.B. 399 ; compare 
Law Society’s Conditions of Sale, 1953, Condition 6 (2)). Never 
theless, we agree with the contention of the vendor’s solicitor. 
However unfairy the terms have clearly been agreed that the 
liability for repairs shall be on the purchaser and we think this is 
an effective variation of the terms of tenancy. If the agreement 
to purchase ceased to be operative the position would be different, 
but so long as the agreement remains binding we think the 
liability must fall on the purchaser. The delay, particularly 
as it is not due to the default of the vendor, does not affect the 
point, and the use of the word “ actual’’ completion is 
significant. 


Vendor and Purchaser—CANCELLATION OF ENTRY IN 
COMPANY CHARGES REGISTER 

Q. Just before completion, the purchaser’s solicitors make a 
company search and discover a charge made between a company 
on the title and a bank and then subsequently discover that the 
charge is no longer effective. Assuming that the vendor is not 
the company against whom the charge is registered, is it up to the 
vendor’s or the purchaser’s solicitors to cancel the entry in the 
Companies Registry ? 

A. It is not open to any party other than the company con 
cerned to file a memorandum of satisfaction or partial satisfaction 
However, that does not matter, because the existence of the 
particulars of registration of the charge does not prevent a good 
title being passed by the vendor. It is for the vendor to show a 
good title and the vendor’s solicitors must provide proper evidence 
that the registered charge does not affect the title ; apparently 
the purchaser’s solicitors are satisfied on this point, and, if so 
nothing further is required as far as the charge is concerned 


Loan under Housing Act, 1949, s. 4—MetHop oF REPAYMENT 


Q. We act for a rural district council. Thé council have 
received an application from a borrower for a loan under the 
Housing Act, 1949, s. 4, on freehold property on the terms that 
the borrower is to be entitled to repay a substantial proportion 
of the loan within twelve months after the date of the mortgage 
The Housing Act, 1949, makes provision for the advance to. be 
repaid on one of the usual quarter days on giving one month's 
written notice ‘to the council of intention to repay. There is no 
provision under the Act for payments on account to be made 
by the borrower, and in this respect this Act differs from the 
Small Dwellings Acquisition Act, 1899, which does so provide 
Has the council power to agree to the borrower's suggestion or 
must the council insist on repayment in full or not at all, or must 
the council insist on the loan being made under the Small Dwellings 
Acquisition Act ? 

A. We think it is relevant to note that the Small Dwellings 
Acquisition Act, 1899, as amended, provides, in s. 1 (4) and (5), 
as to how repayment may be made, but the Housing Act, 1949, 
s. 4 (3) (c), states what the mortgage deed shall provide as to 
repayment. We think this distinction is important as we see no 
reason why the parties should not, when the time comes, agree 
some method of repayment other than that expressly contained 
in the mortgage deed provided it is not inconsistent with the 
compulsory provisions of the mortgage. For these reasons 
our view is: (1) That the mortgage should contain the provisions 
mentioned in s. 4 (1) (c) and (although it may not be invalid) 
we think it better to avoid doubt by not expressly providing for 
partial repayment of capital; (2) that if, in twelve months, it is 
desired to repay part of the loan, there would be nothing to prevent 
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the council from agreeing and rearranging the remaining instal- 
ments or annuity. The only objection might come from the 
district auditor, and so we would suggest that the council might 
first write to the Minister of Housing and Local Government and 
ask for his concurrence in the proposal. 
-ABSTRACTING OF PRINCIPAL VESTING 
DEED 


Sale by Tenant for Life 


Q. We are at present in dispute with another firm of solicitors 
concerning a conveyancing point in practice. We act for the 
purchaser, they for the vendor. The vendor is selling as tenant 
for life and acquired title under a subsidiary vesting deed. By 
s. 110 (2) of the Settled Land Act a purchaser is entitled to make 
certain assumptions if statements are contained in “ the last or 
only principal vesting deed.’’ We maintain accordingly that 
the principal vesting deed should be abstracted even though it 
relates exclusively to land not the subject of the title. The 
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vendor's solicitors maintain that, as the subsidiary vesting deed 
contains more or less the same statements as are required in a 
principal vesting deed, the subsidiary vesting deed is sufficient 
in itself and the principal vesting deed does not form part of the 
title. We are, in fact, also dealing with two other purchases 
from tenants for life, and in both cases the vendor’s solicitors have 
abstracted the principal vesting deed as a matter of routine, 
We shall be grateful if we may have your ruling on this point, 

A. In our opinion, the principal vesting deed is part of the 
title and must be abstracted. A subsidiary vesting deed is 
excluded from the definition of a principal vesting instrument 
(Settled Land Act, 1925, s. 117 (1) (xxxi)), and, as our inquirer 
states, s. 110 (2) applies only toa principal vesting instrument. An 
illustration as to why the principal vesting deed forms part of the 
title is the fact that the endorsements as to appointments of new 
trustees appear on it and not on any subsidiary vesting deed 
(see the Settled Land Act, 1925, s. 35 (1)). 


NOTES AND NEWS 


Honours and Appointments 


Mrs. MAry ELAINE Brown, of Huddersfield, 
under her maiden name of Mary E. Sykes & Co. 
to serve on the Huddersfield Borough Bench. 


Mr. H. M. Draper, Registrar of the Northampton, Bletchley 
and Leighton Buzzard, Market Harborough, Rugby and Welling- 
borough County Courts and District Registrar in the District 
Registry of the High Court of Justice in Northampton, has 
been appointed in addition the Registrar of Kettering County 
Court as from 1st September in succession to the late Mr. C. E. 
Lamb. 


Mr. J. A. L. Humpureys has been appointed Joint District 
Registrar in the District Registry of the High Court of Justice 
in Manchester and Assistant Registrar of County Courts as from 
Ist September in succession to the late Mr. J. E. W. Booth. 


who _ practises 
, has been elected 


The Board of Inland Revenue have appointed Mr. E. G. 
TUCKER a Deputy Controller of Death Duties as from 1st October 
in succession to Mr. J. D. Geake, C.B.E., who is retiring from the 
public service. 

The Board of Trade announce that Mr. A. A. WALTER has 
been appointed Official Receiver in the Bankruptcy High Court 
Department as from Ist September. 


The Colonial Office announce that Sir NEwNHAM A. WoRLEY 
has been appointed President of the Court of Appeal for East 
Africa in succession to Sir Barclay Nihill, K.B.E., M.C., QO.C., 
who has retired. 


Miscellaneous 


The Market Drayton County Court was transferred from the 
Shrewsbury group of County Courts, under the registrarship of 
Mr. A. R. C. Kirtlan, to the Crewe group of County Courts, under 
the registrarship of Mr. A. O. Bevan, on 1st September. 


SOCIETIES 


The next quarterly meeting of the 
FELLOWSHIP will be held at The Law Society’s Hall, Bell Yard, 
W.C.2, on Thursday, 15th September, at 6.30 p.m. Tea will 
be available from 5.30 p.m. The meeting, to which all lawyers, 
law students and visitors are warmly welcomed, will be addressed 
by Sir Arthur fforde, Headmaster of Rugby and a former member 
of the Council of The Law Society, on the subject of ‘‘ Broken 
Communications.”’ 
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